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Emergency Protection – Family Law Injunctions
What is an injunction?
Under the Family Law Act 1996 the Court has powers to make a Non-Molestation Order. The wording of a Non-Molestation Order is typically:

a) an order prohibiting someone from being violent or threatening violence (or getting someone else to do so on their behalf)

b) an order prohibiting someone from acting in a harassing, intimidating or threatening manner (or getting someone else to do so on their behalf)

c) an order prohibiting someone from communicating with you by letter, text message or telephone call (or getting someone else to do so on their behalf.)

d) an order prohibiting someone to enter, attempt to enter or come within a defined period from your home, or other defined place.

The Court also has powers to make an Occupation Order which is an Order that regulates a person’s occupation of the family home. For example an Order may require a person to leave the property and not to return.
What is the procedure for obtaining an Injunction?
1. Assessing your case - we will need to take a lot of information from you about the most recent incident and also incidents that have happened in the past. We will assess whether you have legal grounds for an injunction and if so, whether you have grounds to ask the Court to grant the Orders ‘ex parte’. This means making the Orders without the other person knowing. The legal test for an ex parte order is whether there is any risk of significant harm to you or a relevant child, attributable to conduct of the respondent, if the order is not made immediately.
2. Preparing the application – we have to complete an Application form and a detailed statement on your behalf setting out what orders we want the Court to make and why the orders are necessary.

3. Attending Court – for an ex parte application we will attend Court with you and ask the Court to make an Order without the Respondent knowing. If granted, the Orders will not become binding on the Respondent until he has been personally served with the application and Order. We will arrange for a process server to personally serve the papers on the Respondent. 
If your case does not meet the legal test for an ex parte application we will issue your application at Court who will give us a date and time for the first court appointment. We will have to personally serve the Respondent with a copy of the application so that he has the opportunity to attend the first hearing.
4. The Second Hearing – for ex parte applications, the Court will list the case for a further hearing, often a week after the first hearing. The purpose of this hearing is to give the Respondent the opportunity to have his say in relation to the application. 
5. What if the Respondent opposes the application - the Court may order him to prepare a statement setting out his views and then list the case for a further contested hearing where the Judge would hear from both you and the Respondent before deciding whether the injunction orders should continue.
Undertaking or Order?
Sometimes, when the Respondent attends Court in respect of an Injunction he/she will offer an undertaking to the Court. An undertaking is a binding promise to the Court and is usually worded to cover the same behaviour as an order. If you agree to an Undertaking the court would not be making findings against the Respondent  but you would not have to give evidence in a contested hearing. If an order is granted the Court can make an Order for the Respondent to pay your costs. This does not apply if an undertaking is accepted. The main difference between an undertaking and an order is in relation to the consequences of breaching it: 
What happens if the Respondent breaches the injunction or undertaking?
· Non-Molestation Order

Since 1st July 2007 it has become a criminal offence to breach a Non-Molestation Order. The punishment is a fine and/or imprisonment for a maximum of 5 years. 
If the Respondent breaches the Non-Molestation Order then you should ring the police and tell them. The police should arrest the Respondent and take him to the Magistrate’s Court to be dealt with. 

If the police do not arrest the Respondent, or you do not want the police and criminal courts to get involved then you can contact us and we can issue Contempt of Court proceedings in the Family Court. The Respondent will have to be personally served with the Committal application before the application can be dealt with by the Court. The Family Court can punish the Respondent with up to 2 years in prison and/or a fine. The Respondent cannot be punished by both the Magistrate’s Court and the Family Court for the same breach.

· Occupation Order

In some cases the Court will attach a Power of Arrest to the Occupation Order. If there is a Power of Arrest attached then the Police will know about the Order and if you contact them they should exercise the Power of Arrest and deliver the Respondent to the Family Court within 24 hours. 

It is Contempt of Court to breach an Occupation Order and it is punishable by up to 2 years in prison and/or a fine.

If there is no Power of Arrest, or if the police do not act promptly then please contact us and we can issue Contempt of Court proceedings. The Respondent will have to be personally served with the Committal application before the application can be dealt with by the Court.
· Undertakings

Breach of an undertaking is Contempt of Court. Following a breach, we would have to make an application for Contempt of Court proceedings within the Family Court. The Respondent will have to be personally served with the Committal application before the application can be dealt with by the Court. If proved, the Respondent could be punished by up to 2 years in prison and/or a fine.
